TOWN of MIDDLETOWN
P.O. Box 577
Marf'arwtvi ll(;, N.Y. 12455
Phone; 845- 586- 2462 Fax: 845-585-1775
Carl Patrick Davis, Supervisor
middsupeT@ua.1skill.iiet

May 22, 2020

Watershed Agricultural Council of
New York City Watersheds, Inc.
33195 State Highway 10
Walton, NY 13856
RE:

Offer for Termination of Conservation Easement and ROW approval on Property located in Town
of Middletown, New York
Tax Parcel No. 241.-1 -1.1 (“Parcel 1” ) and Tax Parcel No. 241.-1-1.2 (“ Parcel 2 »l .

Dear Mr. Cashman:

I am writing this letter on behalf of the Town of Middletown (“Town”) and the New Kingston Sewer
District (“ District ” ). As you know, the Town wishes to construct a community septic system, and any ancillary
piping or components (collectively hereinafter referred to as the “System ” ), on the above referenced Parcel 1
owned by Michael Moriarty and Donna S. Hollon (collectively “Owner”), Owner also owns a lot adjacent to
Parcel 1, Tax Parcel No. 241.-1 -1.2 (“Parcel 2”) where the Town requires an easement for ingress and egress to
access Parcel 1 for the installation, inspection , operation, maintenance and repair of the System. Parcel 1 and
Parcel 2 are collectively hereinafter referred to as the “Property .” There is an existing deed of conservation
easement affecting the Property, which Owner conveyed to Watershed Agricultural Council of New York City
Watersheds, Inc. ( " WAC ” ) by deed of conservation easement dated October 27, 2006, filed in the Office of the
Delaware County Clerk’s Office on November 2, 2006, and recorded in Deed Book 1158 at Page 261 (“ WAC
Easement”), The WAC Easement restricts use of the Property and requires WAC approval before the Property
can be subdivided or an easement for access granted .
After an exhaustive engineering study, the only suitable location for the community septic system
consistent with the requirements of the New York City Watershed Rules and Regulations is the Moriarty farm.
The Property was first identified as a potential site for the New Kingston community septic system in a 1999
study by New York State Environmental Facilities Report ( 1999 EFC Report ) undertaken pursuant to Section
121 of the Watershed Memorandum of Agreement. WAC acquired an easement on the Property seven years
later in October 2006. NYCDEP approved a Catskill Watershed Corporation (“CWC”) Block Grant in October
2018 to fund the construction of a community septic system on the Property, and the Town of Middletown
Board voted unanimously to move forward with the project. Formation of the District was also approved by an
overwhelming majority of the property owners in New Kingston in a public referendum held in July 2019.
CWC and its engineer met with WAC staff as early as February 2018 and met again onsite in July 2019 to go
over the entire project, including design and potential absorption field layout. WAC staff outlined the process
that would need to be followed to comply with the WAC Easement, including WAC subdivision approval .
Discussions with Owner continued, and an agreement was reached in the fall of 2019 for CWC to purchase 21.7
acres of Parcel 1 and an option on a right -of-way over Parcel 2.
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Thereafter, the Town Board approved a subdivision for the project which was contingent on the Owner
obtaining WAC’s subdivision approval under the WAC Easement. The Owner applied to WAC for subdivision
approval in 2019. Notwithstanding a consensus among the Town , DEP and CWC regarding the need for this
project and its consistency with the MOA, the WAC Easement Committee voted that this subdivision did not
meet the standards set forth in the WAC Easement. After several months of deliberation, the WAC Easement
Committee determined it could not approve the required subdivision under the terms of the easement.
At this time, the Town has determined that further delay of this important public works project is
i not 'in
the public interest, and therefore, has determined it must proceed with acquisition of a 21.7 acres portion of the
Property identified as Parcel 1 and terminate the WAC Easement on the 23.7 acres Parcel 1 by Eminent
Domain. The only other alternative is to abandon the project - which is not an alternative being considered . The
Town Board passed a resolution to commence Eminent Domain acquisition proceeding on May 13. 2020. A
copy of that resolution is attached . The public hearing on the Eminent Domain is scheduled for July 8. 2020.
By this letter, the Town is seeking to negotiate and agree upon a sale price to terminate the WAC
Easement on Parcel 1 and allow access to Parcel 1 through Parcel 2 subject to the WAC Easement. Under the
law, you are entitled to fair compensation for the Town's acquisition/termination of the WAC Easement with
respect to Parcel 1. In October, 2006, WAC purchased a 354 acre conservation easement for $495 ,761 which is
equivalent to a purchase price of approximately $1400 per acre. Between October, 2006 and March , 2020. the
consumer price index increased by 28%. Adjusting the purchase price by 28% results in of new proposed
inflation-adjusted purchase price of $1790.71. Assuming Parcel 1 is 21.7 acres, the Town hereby offers
$38,858.50.
fire Town is aware that Section 29 of the WAC Easement provides as follows: “If the easement is
terminated and the property is sold or taken for public use, then, as required by the Internal Revenue Service
regulations, the Grantee shall be entitled to forty-eight percent ( 48%) of the gross sale proceeds or
condemnation award which is equal to the ratio of the appraised value of this easement to the unrestricted fair
market value of the property, as this ratio is determined on the date of this easement.” The Town is in
negotiations with the Owner for the 21.7 acres identified as Parcel 1. The Owner is requesting approximately
$16958.53 per acre “as is ' and subject to the WAC Conservation Easement. Because the WAC Conservation
Easement was purchased ( not donated) and the Town is condemning only a portion of the Owner’s property
interest subject to the WAC Conservation Easement, the Town asserts that the Internal Revenue Service
regulations do not mandate an allocation of the purchase price. The Town also understands that WAC may not
agree with the Town’s assertion.
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If the '1'own moves forward by Eminent Domain, WAC may reject this offer as payment in full for the
fee acquisitions, but accept the Towns offer as an “advance payment” on the fee acquisitions. WAC could then
file a claim for additional consideration in accordance with Sections 503/601 of the State’s Eminent Domain
Procedure Law. If WAC files a claim, it will be WAC’s burden to prove to the court that WAC is entitled to
more compensation for the partial termination of the easement. Failure to file a claim within the time specified
m Section 503 (A ) of the Eminent Domain Procedure Law or any applicable court order shall be deemed
acceptance ot the amount paid as full settlement of any claim. While the compensation claim is pending the
Town could complete the property acquisition and proceed with construction with uncertainty regarding the
overall aliordabilUy ol the project. As a result, the Town has determined that it must resolve the compensation
issues as soon as practicable and prior to the public hearing on July 8. In order to achieve that objective, the
Town is respectfully requesting WAC’s participation in by - weekly conference calls at 10:00AM beginning
June 12, continuing on June 26 and July 2. The invitees will be WAC, the Property Owner, and the Town. The
conference call -in number is 518^438 9910 code: 225#. If the Town and WAC can agree on a resolution prior
,

—
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to June 12, the conference calls will be canceled . On the conference calls, the Town will be represented by the
Supervisor, the project attorney and potentially one other town board member.

The Town Board understands and respects WAC‘s mission. In January, 1997, the Town of Middletown
executed the MOA which authorized and provided a fund for the WAC Conservation Easement program. The
MOA stated its objectives as including a land acquisition program that “would allow existing development to
continue , and future growth to occur that is consistent with existing community character and planning goals of
the Watershed Communities”; and that the City’s land acquisition goals insure “the availability of developable
land will remain sufficient to accommodate projected growth without adverse impacts on water quality and
without substantially changing future population patterns in the Watershed Communities . ”
By email, the Town is enclosing a report dated 2017 prepared by the Delaware County Department of
Planning which evaluates the impact that the Newr York City’s Land Acquisition Program has had on Delaware
County including specifically the Town of Middletown. On behalf of the Town, I ask that you consider this
report and the MOA Objectives in developing your response to this offer.

Please direct all correspondence regarding this matter to my office. If you have any questions, do not
hesitate to contact me. Thank you for your help and cooperation in this matter.

Sincerely,

Carl Patrick Davis
Supervisor
Town of Middletowm

Agreed to this

day of

^

/ W

, 2020:
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